Politicians are not neutral maximizers of the public good, they respond to incentives just like other individuals. We apply the same reasoning to those politicians in robes called judges. We argue that elected judges, particularly partisan elected judges, have an incentive to redistribute wealth from out-of-state defendants (non-voters) to instate plaintiffs (voters). The partisan electoral hypothesis is tested first using data on 75,000 tort awards from across the states. We control for differences in injuries, state incomes, poverty levels, selection effects and other factors that may cause awards to differ across the states. One difference which appears difficult to control for is that each state has its own body of tort law. We take advantage of a peculiar aspect of American Federalism to make this distinction. In cases involving citizens of different states, aptly called diversity of citizenship cases, Federal judges apply state law to decide disputes. Diversity of citizenship cases allow us to test whether differences in awards are caused by differences in electoral systems or differences in state law. The evidence from the cross-state regressions and from the diversity of citizenship cases, strongly supports the partisan election hypothesis. In cases involving out-of-state defendants and in-state plaintiffs the average award (conditional on winning) is 42% higher in partisan than in non-partisan states; approximately 2/3 rds of the larger award is due to a bias against out-of-state defendants and the remainder due to generally higher awards against businesses in partisan states.
Introduction
Politicians are not neutral maximizers of the public good; they respond to incentives just like other individuals. A clear understanding of political behavior requires, therefore, an understanding of incentive structures. Yet with few exceptions this insight has not been applied to those politicians we call judges. The lack of attention is surprising since judicial incentive structures differ widely in the United States and thus provide an ideal testing ground for economic theories of politics. One important division occurs across the states. State court judges are elected in 23 states and are appointed in 27. Of the 23 elected states, 10 use highly competitive partisan elections while in the remainder judges run on non-partisan ballots. A second division occurs between federal and state judges. Federal judges are appointed and have life tenure while, as noted above, many state court judges are elected and, with the exception of Superior Court judges in Rhode Island, none have life tenure. We argue that in cases involving corporate defendants with out-of-state headquarters, elected judges, particularly partisan elected judges, have an incentive to grant larger awards than other judges. We test the partisan election hypothesis using both of the divisions discussed above.
We first test the partisan election hypothesis by comparing cases in partisan elected states with cases in states using other selection mechanisms. We control for other influences that might differ across the states. Furthermore, we use data on settlements to control for the selection effect (Priest and Klein, 1984) . One difference across the states, which appears difficult to control for, is that each state has its own body of tort law. It might be thought that the effect of selection mechanisms cannot be distinguished from the effect of tort law because, for example, only Alabama judges apply Alabama law. We take advantage of a peculiar aspect of American Federalism to make this distinction. In cases involving citizens of different states, aptly called diversity of citizenship cases, Federal judges apply state law to decide disputes. Diversity of citizenship cases, therefore, provide an ideal natural experiment. Do appointed and politically insulated federal judges make the same decisions as elected state judges when both apply the same law?
In Section One of the paper we discuss the partisan election hypothesis. Section Two of the paper introduces our estimation procedure and presents our cross-sectional results. Section Three tests for the partisan election effect using data on Federal diversity of citizenship cases.
The Partisan Election Hypothesis
The dominant methods of judicial selection are partisan elections, non-partisan elections, gubernatorial appointment, legislative election, and merit plans. The 'merit plan', however, is gubernatorial appointment from a slate of candidates put forward by a nominating commission. Furthermore, the governor typically appoints at least some members of the nominating commission. The governor also plays an important role in legislative election, which is used in only three states (Connecticut, South Carolina, and Virginia). The main categories are thus partisan elections, non-partisan elections, and appointed systems.
Elected judges must cater to the demands of the voters and they must seek campaign funds from interested parties. Appointed judges by contrast do not need to answer to the voters in competitive elections nor do they need to raise significant campaign funds. Furthermore, terms in non-elected states tend to be longer than terms in elected states, on average 21-27% longer for general and supreme courts respectively (Hanssen, 1999) . Non-elected judges are also more secure than elected judges; they are returned to the bench -through reappointment or a retention electionmore often than are elected judges.
2 Appointed judges are thus more insulated from direct political pressure than are elected judges and will tend, therefore, to be more independent (Hanssen (1999), Posner (1993, 41) , and Dubois (1990) ).
In a partisan election state judges run under a party banner, just as do other politicians. In a non-partisan elected state, judges do not run under banners and are required by law to be independent of party. Elections tend to be more competitive in partisan than in non-partisan states. Although judicial elections in non-partisan states are more competitive than retention elections, they are still not very competitive. Many judges run unopposed and when they are opposed few are defeated. Partisan elections tend to be contested more often and as a result voter turnout is higher and incumbents 2 Many judges in appointed states maintain their office by running in a retention election. These elections are unopposed elections in which the judge is either voted up or down. Hall and Aspin (1987) find that retention elections return the incumbent to office 98.8% of the time. Carbon (1980) points out that retention elections were designed to create length judicial tenures and to insulate judges from the public. Retention elections also insulate appointed judges from pressures from the governor. Since retention elections are essentially prefunctory we define states using initial appointment followed by retention elections as appointed states.
are defeated more regularly than in non-partisan elections (Dubois 1979 , Glick 1983 ).
Of elected states, 10 use partisan elections.
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Previous Research into Judicial Electoral Systems
Judicial selection mechanisms are the subject of a large literature in political science, law, and judicial studies. The dominant approach in these studies has been sociological. The sociological approach posits that judicial outcomes are a function of judicial characteristics like race, sex, education, and wealth. If selection mechanisms have an effect on outcomes they must do so, according to this view, by selecting for different types of judges. A large literature has tested whether judicial elections or appointments bring more minorities, women, conservatives etc. to the bench or whether the ABA ratings of appointed judges are higher or lower than those of elected judges.
Almost unanimously, this literature concludes that selection mechanisms have no significant effects on any judicial characteristics (see, for example, Flango and Ducat (1979) , Glick and Emmert (1987) , Alozie (1990) , and the reviews of the literature in Baum (1995) and Stumpf and Culver (1992) ). In contrast to the sociological approach we hypothesize that selection mechanisms affect outcomes through incentives even if they have little or no effect on measurable judicial characteristics. 4 Our hypothesis is thus framed and tested directly in terms of outcomes -in our case, awards in personal injury cases.
In Tabarrok and Helland (1999) we used a sample of 7,642 trial awards to compare awards in partisan elected states, non-partisan elected states and non-elected states. We found that the average award in a case involving an out-of-state defendant was much higher in partisan elected states than in non-partisan elected states or nonelected states. Furthermore, we could not reject the hypothesis that awards were the same in non-partisan elected and non-elected states. We thus concentrate on the difference in awards between partisan elected and other selection systems (which we call non-partisan systems).
3 The states with partisan elections are Alabama, Arkansas, Illinois, Mississippi, New York, North Carolina, Pennsylvania, Tennessee, Texas, and West Virginia. For more details on our classification of electoral systems see the Book of the States and the discussion in Tabarrok and Helland (1999) . Our conclusions are robust to reclassification of any states with significant mixing of elected and non-elected elements (eg. NY has a mixed system). 4 The discovery that sociological characteristics do not differ across selection mechanisms strengthens our conclusion that the primary independent variable is the incentive structure. Ashenfelter, Eisenberg, and Schwab (1995) find that sociological characteristics of judges are of no help in predicting outcomes. Most cases are settled rather than tried, and tried cases represent a non-random selection of disputes. To find the true effect of partisan elections on awards we use a large data set of 52,545 observations of trial awards and 22,455 observations of settlements to control for any differences in the types of disputes that go to trial in partisan and non-partisan states. 5 We also control for any differences in the winning disputes in partisan versus non-partisan states.
Why Might Selection Mechanisms Matter?
In this section we outline three theories for why judicial selection mechanisms might have an effect on trial awards. Elections may cause judges to curry the favor of plaintiffs who are more often voters than are defendants; they may cause judges to seek campaign contributions from lawyers interested in larger awards; and elections may increase judicial diversity in a way in which increases the mean award. The theories are not necessarily mutually exclusive. Our goal in this paper is to show that how judges are elected has a large and statistically significant impact on tort awards, rather than to pinpoint the exact cause of this impact.
Judges in elected states must cater to the demands of voters. Plaintiffs typically sue in the state in which they live, so most plaintiffs are voters. Defendants, however, are often corporations headquartered in other states or even other countries. 6 Plaintiffs, therefore, will tend to be more politically powerful than out-of-state defendants, 5 Tabarrok and Helland (1998) do not control for selection effects. The data set used in this paper is deeper as well as longer than that used in our earlier paper. In our earlier paper, control variables such as poverty rates were measured at the state level. In this paper, all of our control variables are case specific or measured at the level of the county in which the trial takes place. 6 Clermont and Eisenberg (1996) Neely (1988, 4) ."
And, Neely continues, "it should be obvious that the in-state local plaintiff, his witnesses, and his friends, can all vote for the judge, while the out-of-state defendant can't even be relied upon to send a campaign donation (Neely 1988, 62) ." Redistributing wealth from out-of-state defendants to in-state plaintiffs is a judge's way of providing constituency service. 7,8 Maloney, McCormick, and Tollison (1984) make the same argument with respect to regulators. They argue that a vote-maximizing regulator will transfer wealth from out-of-state to in-state consumers by raising prices whenever outof-state consumers consume a large fraction of industry output. Applying the theory to electricity prices they find that an increase of electricity exports by 10% raises the price of electricity by 4.5%.
A second explanation for the partisan electoral effect focuses on interest groups and campaign contributions. Just like politicians in the legislative branches of government, elected judges must raise significant amounts of campaign funds in order be elected and reelected. In the aggregate, campaign funds may not bias politicians much one way or the other. For every politician who accepts funds from big business there is another who accepts funds from big labor. Campaign funds, however, are more 7 Judges may understand the negative impact that excessively generous trial awards can have on insurance costs, wages and employment, and economic growth. Nevertheless, state judges have little to gain from more restrained interpretations of liability law. A judgement in favor of a defendant enriches an out-of-state corporation but has little effect on national employment and even less effect on in-state employment or wages. The gains from restrained interpretation of liability laws are external to the state judges who interpret those laws. But the benefits of liberal judgements, in votes and campaign contributions according to Neely's hypothesis, accrue directly. Similarly, voters have few incentives to demand changes in liability law that primarily benefit out-of-state corporations. The median voter, therefore, is likely to support judges who redistribute income to in-state plaintiffs. 8 Other observers have also noted that elected judges are easier to influence than appointed judges. Herman Wrice the the founder of an anti-drug citizen's group in the Mantua section of Philadelphia notes that "In a city where judges are elected, a few members of Mantua Against Drugs assembed in the court room can add thousands of dollars to the price of bail." Quoted in Benson (1998, 124). likely to bias the judiciary. The judiciary affects interest groups from across the political spectrum but the interest groups don't know which of the thousands of judges will rule in their particular case. (And once a judge has been assigned to a case it is usually too late to engage in effective lobbying.) A pharmaceutical company, for example, has an interest in liability law but it doesn't know when or where it might be sued let alone the judge who will preside over the case. The random assignment of judges to cases means that the most consistent contributors to judicial campaigns are trial lawyers.
Unlike other participants, trial lawyers engage in repeated interactions with the same judges and so have the most incentive to make campaign contributions. Posner (1996, 39) , for example, points out that "the local trial bar is invariably the major source of campaign contributions to judicial candidates." At a given moment some trial lawyers are working for the plaintiff and others for the defense. Nevertheless, in general, all trial lawyers are interested in larger awards. Larger awards mean larger fees, whether one works for the plaintiff or the defense. Consider two judges who rule in the plaintiff's favor equally often but one of whom tends to be more generous in the granting of awards.
Defense and plaintiff's lawyers will both prefer that the more generous judge be elected because generous judges increase the demand for both plaintiff and defense lawyers.
Judges who grant large awards will find fund raising easier than their more "stingy" colleagues. Thus, even if every judge applies the law with no consideration whatsoever for political factors, we can expect that over time generous judges will be selected for in states with an elected judiciary.
The campaign contribution theory implies that awards in general should be higher in partisan elected states. To reach the conclusion that awards against out-ofstate defendants will be especially high we need the supplementary hypothesis that local defendants (voters) will discipline judges who raise in-state awards. In-state defendants may be able to counter the campaign contributions of trial lawyers through their votes but no such counter is available to out-of-state defendants. Thus the elasticity of awards against out-of-state defendants (with respect to lawyer campaign-contributions) is larger than the elasticity of awards against local defendants.
A third explanation for why awards in cases with out-of-state defendants are larger in partisan elected states than in other states is that partisan elections bring more extreme judges to the bench. Extreme in this context means having a tendency to give either significantly higher or significantly lower awards than average. Since awards are bounded below by zero, however, a greater variance in award decisions implies a larger mean award. Like the campaign contribution theory, the variance theory implies that awards in general will be higher in partisan elected states. With the supplementary hypothesis that local defendants can discipline judges who grant large awards against local defendants, the theory also implies that awards against out-of-state defendants will be especially high. The variance theory differs from the plaintiff-voter and campaign contribution theories in that the increase in awards is not a direct consequence of partisan elections but a byproduct of higher judicial variance. As noted above, researchers have not found any significant differences in judicial characteristics across electoral systems but easily observable characteristics do not exhaust the many margins on which judges may differ. Moreover, mean judicial characteristics may be similar
across systems yet partisan elections still cause large differences in awards if those differences are due to a handful of judges.
Each of these theories focuses on judicial incentives or characteristics. Judges, however, directly decide only a small minority of tort cases. Nevertheless, judges have significant control over the trial outcome. Judges must interpret the law for juries, instruct the juries, allowing or disallow objections, rule on motions and counter-motions, limit or not limit the lawyers to certain theories of liability and damages etc. Our thesis does not require that partisan elected judges make blatantly biased rulings. All the thesis requires is that compared to other judges, partisan elected judges make marginal changes in rulings which tend in the direction of supporting larger awards.
Since almost all personal injury cases are jury trials we cannot absolutely rule out the hypothesis that juries in states which elect their judges using partisan elections are especially likely to grant large awards against out-of-state defendants. Nevertheless, The data set contains the name of the defendant, which may either be a business or an individual, but it does not give an address for the defendant. Nor do we have addresses for the plaintiffs all of whom are individuals. We were able to assign an in or out-of-state classification for each business defendant in our sample by using the COMP database to locate the headquarters of each business. The COMP database contains information on over 140,000 private and public firms. We were able to locate the headquarters of a majority of the firms in our sample. We assumed that any firm which we could not find in the database (e.g. Alex's Muffler Shop) was headquartered locally, i.e. in the state in which the trial occurred. We were not able to locate the residences of the individual plaintiffs or defendants in our sample and by default assume that each individual resides in the state in which the trial occurs. Although it is possible to sue in a state different from the one in which you reside it is rare since inconvenient.
11
In Table 2 we perform a simple difference in means test by regressing the total award on a constant and four dummy variables, Partisan Out, Partisan In, NonPartisan
Out, and NonPartisan In. Partisan Out denotes trials in partisan states with out-of-state business defendants; the other variables are defined similarly. The coefficient on the constant term is the average award in non-business cases. The coefficients on the other variables are the differences between cases of that type and the average non-business case.
9 JVR markets their data to lawyers who are seeking to ascertain the value of their cases by comparing them with other similar cases. In other words, lawyers use JVR data create rational expectations of case outcomes. The JVR data set is the largest and most extensive data set on court records currently extant. In our estimation the data set is of much higher quality (in terms of accuracy, missing records, size, and extent of coverage) than most government generated data sets. 10 The data set originally contained two extreme outliers, awards of 4.25 and 5 billion. We eliminated these outliers from all computations.
In partisan states the average award against an out-of-state business defendant is $936,190 which is $527,740 larger than the average award against an in-state business defendant ($936,190-$408,450) . In non-partisan states, the average award against an out-of-state business defendant is only $272,780 which is only $138,730
larger than the average award against an in-state business. The difference between the differences (Partisan Out -NonPartisan Out) measures the total "partisan effect."
Awards against out-of-state businesses are $663,410 higher in partisan than in nonpartisan states. The difference is statistically significant at the ( Column 4 of Table 2 presents results looking only at judge decided trials. The judge and jury samples are not directly comparable since the sample of cases going to trial before a judge are quite different from those going to trial before a jury . In particular, judges deal with the types of cases likely to generate low awards (eg. premises liability and auto cases) in much greater proportion than do juries.
As a result, the mean award in judge trials is well below the mean jury award. Judge trials are also quite rare in personal injury lawsuits, more than 90% of these trials are before juries. We should not expect, therefore, that the judge and jury results be similar.
Nevertheless, when the defendant is out-of-state the mean award in partisan states is over two hundreds thousand dollars higher than the mean award in non-partisan states.
The difference between the two awards, however, is not statistically significant at conventional levels probably because the sample size is so small (there are only 60 outof-state defendants in partisan states and only 111 in non-partisan states). In the remainder of the paper we take advantage of our large data set by focusing on the combined judge and jury sample (results do not change in a jury only sample).
Figure 1 presents a kernel density estimate of the distribution of log awards in cases with out-of-state defendants in partisan and non-partisan states. 12 The density function for partisan states contains less weight in the mid-region and more weight in the right hand tail than does the density for non-partisan awards. Using information from the density one can calculate, for example, that the percentage of cases with awards over one million dollars is twice as high in partisan as in non-partisan states (24% to 12%).
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Although suggestive, these difference in means and medians raise the question whether the larger awards in partisan states are caused by differences in the electoral system or by some other differences which are merely correlated with differences in the electoral system. In the following section we refine the difference in differences analysis 12 We use a bi-weight kernel with smoothing parameter optimized on the assumption that the underlying data is normally distributed (see Silverman (1986) and Stine (1996) for more information on kernel estimation.) The use of other kernels and/or smoothing parameters does not materially affect the results. 13 The kernel density estimate also suggests that there is a greater density of awards in the left hand tail. This provides some evidence for the "extreme" judges hypothesis advanced earlier (which suggested more awards of very high and very low amount in partisan elected states). The data are logged, however, so the awards in the left hand tail are very much smaller than awards in the right hand tail. In dollar terms, for example, the crossing point for the partisan and non-partisan densities occurs around $3000. These awards are too small to be of importance. All of the action is in the right hand tail.
to control for a variety of other potential influences. In particular, to properly account for selection effects we model the process which transforms a dispute into a trial into a winning case.
Estimation Procedure-Overview
Plaintiffs and defendants decide whether or not to settle a dispute based upon the costs of going to trial, the size of the expected award, and uncertainty about the expected award among other factors (see below). To create estimates of the expected award and its variance, we estimate the model in two stages. In the first stage we estimate each of the model's equations to create for each case a "shadow award" and a "shadow probability" of winning, The shadow variables are estimates for each case of what would happen if that case went to trial. In the second stage we re-estimate the model using the shadow variables as estimates of plaintiff and defendant expectations.
In effect, the first stage estimates use all of the independent variables in a given equation as instruments for the shadow variables (structural variables) in the second stage. 14 An extended discussion of an estimation procedure similar to ours can be found in the pioneering paper of Danzon and Lillard (1982). where A is the award at trial, A X are explanatory variables like injuries and case types, A β is the vector of coefficient estimates, and A ε is the error term.
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The coefficients may be estimated by ordinary least squares. The least squares covariance matrix will, however, be biased because the disturbance term in the award equation is, by construction, heteroscedastic (see Greene (1997) ). Corrected standard errors are presented in the regressions which follow.
Figure 2 presents an overview of our estimation procedure. Note that we allow each selection equations to have an error term correlated with subsequent award equations but for tractability we assume that the error terms in the selection equations are uncorellated. Although we present results on the settlement and win processes our focus in this paper is on the effect of partisan elections on trial awards.
The first and second stages of the model are the same except for the inclusion of the shadow variables in the second stage. We thus explain each step of the second stage along with our results.
The Decision to Settle
We model the decision to settle using a model based on Posner (1973 Posner ( , 1996 , Gould (1973) On the left hand side of condition one is the 'amount in dispute.' If the plaintiff calculates his expected award (p p J ) at $500,000 and the defendant calculates an expected award of $400,000 then $100,000 is the amount in dispute. On the left hand
15 Heckman (1979) shows that if the error terms in the respective probit equations and the award equation are distributed bivariate normal then including the inverse Mill's ratios as above will allow the coefficients on the remaining explanatory variables to be estimated consistently. 16 Cooter and Rubinfeld (1989) review the literature.
side are the cost savings from settlement. If the amount in dispute exceeds settlement savings the case goes to trial otherwise it settles. Holding all else equal, cases are more likely to go to trial the larger is J since an increase in J magnifies the effect of any difference in p p -p d . 17 The probability of a trial also increases with reduced settlement savings which may be due either to decreases in the costs of trial or increases in settlement costs.
Asymmetry in judgements can be handled by modifying condition one slightly to:
If the defendant stands to lose more than the plaintiff gains from a trial then J p <J d . An increase in J d reduces the amount in dispute and thus the probability of a trial, an increase in J p has the opposite effect. Although not included in the formal model it is easy to see that if plaintiffs and defendants are risk averse an increase in risk will cause plaintiffs to lower their Asks and defendants to raise their Offers. An increase in risk, therefore, lowers the amount in dispute and increases the likelihood of a settlement (Cooter and Rubinfeld (1989) The settlement model suggests, therefore, that the settlement decision will be a function of the variance of plaintiff and defendant prediction errors, the expected award, risk, court and settlement costs and stake asymmetry. We proxy for each of these factors using the following variables. As noted above, we create for each case a shadow probability and a shadow award. We proxy for prediction error by the variance of the shadow probability, p(1-p). The shadow award proxies for the expected judgement amount and we measure risk as the variance of the expected award, p(1-p)X 2 where X is the shadow award and p the shadow probability.
Court costs are proxied by the expected length of time each case takes to go to trial. Time to trial proxies for court costs in two senses. First, court costs increase directly with time to trial because lawyer fees and opportunity costs to the parties increase the longer a case remains active. Second, and more importantly, the primary causes of longer times to trials are endogenous. The more difficult and important the case, the longer the time will be spent in discovery and in pre-trial motions and countermotions. Cases with longer expected times to trial thus tend to be difficult and costly cases. We modeled the duration of time to trial using a sample of 41,986 cases for which we have data on time to trial. Included within our model are injury variables (death, major, minor etc.), case types (product liability, medical malpractice etc.), the number of defendants, and as a measure of the state court queue, the number of filings per judge by state. We found that a model of duration based on the logistic hazard function fit the data well. 18 We expect that the longer the expected time to trial the greater are expected court costs and thus the greater is the incentive to settle.
We include the number of defendants as a proxy for settlement costs. If holdout and bargaining problems when defendants must allocate damages among themselves increase the difficulty of reaching a settlement, trials will become more likely the greater the number of defendants. Alternatively, the cost per defendant falls for any given compensatory claim and thus, if the defendants can agree on an allocation, settlement costs may fall with more defendants.
In product liability and medical malpractice cases the award to the plaintiff in the event the plaintiff wins may underestimate the cost to the defendant. A loss in one product liability case may generate further lawsuits and a loss in a medical malpractice case might mean further scrutiny of the defendant doctor from say a hospital board, it may even cause a loss of operating rights. We include product liability and medical malpractice dummies to account for these effects. Business is also included to account for possible stake asymmetry or for any differences in bargaining behavior between businesses and individuals.
In addition to the factors suggested directly by the model, we include several other variables. Non-pecuniary elements may enter into a plaintiff's bargaining efforts if a death, particularly a child's death is involved in the dispute in question. Defendants may also be more likely to settle these types of cases if a trial would generate negative publicity. To control for possible non-pecuniary elements in bargaining we include two variables, a dummy variable labeled Child (set equal to one if a child died) and LLife.
LLife is the expected number of years of life left in cases involving an adult death. LLife was computed using actuarial tables and the victim's age.
19 Kornhauser and Revesz (1994, see also Donohue 1994) show that the joint and several liability rule, under which any one defendant is liable for the damages of all, can change the probability of settlement. Whether the probability of settlement increase or decreases, however, depends on the correlation of the defendants' probabilities of winning at trial. As the correlation between the defendants' probabilities of success at trial increases, the probability of a trial decreases (i.e. the prob. of settlement increases).
We include a variable called Weak Joint and Several which is equal to one in cases with multiple defendants in states which have weakened the joint and several rule (for example, a defendant responsible for less than 50% of the injury may not be assessed more than his relative contribution). 20 In a regression with trial as the dependent variable, Weak Joint and Several should be positively signed if defendants' probabilities of success are highly correlated and negatively signed otherwise. 19 In computing the expected number of years of life left we controlled only for age at the time of death and not for race, sex or income for which we did not have data. 20 The web page of the American Tort Reform Association contains information on recent tort reform in the states.
Our sample of cases under-represents settlements and over-represents trials as compared to population proportions. To rebalance our sample the settlement equation is estimated using the weighted exogenous sample maximum likelihood estimator (WESML) due to Manski and Lerman (1977) . In our application, the WESML is essentially a weighted Probit model where the weights are equal to population proportions divided by sample proportions. 21 A number of studies have found that approximately 10% of tort cases go to trial, we therefore use 10% as our estimate of the population proportion of trials to settlements.
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It should be noted that our purpose in running a trial/settlement equation is to generate an inverse Mill's ratio which will later be used to create consistent estimates of the partisan election effect (see further below). We are less interested in testing any particular model of settlement. Our discussion of results from the trial equation will therefore be brief. indicates a greater probability of going to trial. Column 2 of Table 5 shows the marginal effects (descriptive statistics can be found in Table 3 ). The non-dummy dependent variables are in natural logs (for variables for which 0 is a possible observation we added one before logging). Most of the variables are statistically significant at the far greater than 1% level. The exceptions are LLife and Number of Defendants neither of which are statistically significant at conventional levels and Expected Award which is significant at just under the 2% level. The sign of VarP, the variance of the probability of winning, is positive. Thus, the more uncertain the trial outcome (win/lose) the greater the probability of going to trial, as the Priest-Klein model predicts. The positive sign on the expected award coefficient is also consistent with Priest-Klein which implies that, holding all else equal, larger cases are more likely to go to trial than smaller cases. All is not equal, however, as larger cases also increase risk. Risk reduces the amount in dispute and induces plaintiffs and defendants to settle rather than go to trial. The risk 21 The WESML is applied in a problem similar to ours by Boyes, Hoffman, and Low (1989) . Our results are robust with respect to varying the weights in the WESML estimator. 22 In their survey of the literature Cooter and Rubinfeld (1989, 1070) note "A typical finding is that 10 disputes settle out of court for every one that is tried." Using one month of data from 33 courts, The National Center for State Courts (1994) finds that approximately 5% of tort cases go to trial. Using data on 2996 torts in Federal court Waldfogel (1995) finds an average trial rate of 18.7%. Danzon and Lillard (1983) find that 12% of medical malpractice cases go to trial. effect dominates the expected award effect creating a small positive net effect. Figure 3 shows the probability of settling for any probability of winning for expected awards of size $10,000, $100,000, and $10,000,000. The probability of going to trial is maximized at a win probability of .5 because plaintiff and defendant expectations about the outcome are likely to differ most in close cases (a win probability of .5 maximizes the variance of the win/loss outcome). Figure 3 indicates that on average 8.12% of cases with expected awards of $10,000 go to trial and 5.67% of $100,000 cases go to trial. An increase in the expected award of 10 times, therefore, increases the probability of settling by only 2.45%. Figure 3 also shows that 2.41% of cases with expected awards of $10,000,000 reach trial. In particularly close cases, up to 31% of $10,000, 22% of $100,000, and 10% of $10,000,000 cases may fail to settle.
Results from the Trial Equation
As predicted by the model, higher court costs (measured by time to trial) increase the probability of a settlement. The mean time to trial is 743 days with a standard deviation of 91 days. A one standard deviation increase in the mean time to trial increases the probability of settling by 2.8%.
According to the settlement model higher defendant stakes in product liability and medical malpractice cases should reduce the probability of going to trial. We find, contrarily, that the probability of going to trial is 13% higher in product liability cases and 43% higher in medical malpractice cases than in otherwise similar case. 23 A possible explanation is that the defendant also faces higher costs of settling in medical malpractice and product liability cases. If a settlement in a product liability case, for example, generates as many further lawsuits as a loss at trial then defendants may have very little to gain from settlement (C-S falls reducing the incentive to settle). Or suppose that a settlement in a medical malpractice case exposes the doctor to loss of hospital privileges. If trial costs and settlement costs both rise in product liability and medical malpractice cases we would expect fewer of these cases to go to trial. Trials are also slightly more likely (1.1%) in cases involving businesses.
Trials are 11% less likely when the case involves the death of a child, suggesting that defendants may be more eager to settle in these cases than in otherwise similar cases. Cases involving multiple defendants and weakened joint and several rules are 2.2% more likely to go to trial (less likely to settle) than otherwise similar cases.
Following Kornhauser and Revesz's (1994) argument this suggests that the probability of success against multiple defendants is highly correlated.
The Win Equation
The probability of winning at trial is estimated using a Probit model. To account for different decision standards we include dummy variables for case types, i.e. medical malpractice, product liability, auto, and premises liability. LLife, is included to account for any differences in the probability of winning a case in which a death was involved.
Some states allow a "products defense" in product liability cases. The variable products defense is a dummy variable set equal to 1 if a state has created some new defenses to product liability suits and if the case is a product liability case. A typical products defense might create a presumption of safety when the product complied with Federal and State safety regulations (FDA, FAA etc.). A similar reform creates a defense when the product complied with generally recognized "state of the art" safety design. We expect that a products defense will reduce the probability of a plaintiff win.
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Results are found in columns 3 and 4 of Table 5 (descriptive statistics are in Table 3 ). Perhaps the most interesting result is that plaintiffs are 22% less likely to win medical malpractice cases and 10% less likely to win product liability cases than otherwise similar cases. We found earlier that medical malpractice and product liability cases are less likely to settle than other cases. Together these findings suggest that the decision standard is higher for these types of cases than other types. Automobile cases are about 10% more likely to result in a plaintiff win and premises liability cases are about 10% less likely to result in a plaintiff win, holding all else equal. The ability to use a products defense lowers the probability of a plaintiff win by approximately 4%. A case involving a death with 40 years of expected life remaining is about 1.8% less likely to win than a non-death case. The LLife effect is small which is what we should expect given that LLife was not significant in the settle equation.
The Award at Trial
Our data set has descriptive information on the victim's injury. Anecdotal and statistical evidence that indicates that jury awards are higher the higher is the local poverty rate . Juries and judges from poor regions are perhaps more likely to favorably regard wealth redistribution from large corporations to poorer plaintiffs. The poverty rate of the county in which the trial occurs is included as an explantory variable to test for this possibility. Poverty is thus the poverty rate of the pool from which the jury is drawn. We expect that higher poverty rates will increase awards.
The test variables Partisan Out, Partisan In, NonPartisan Out, and NonPartisan In, are as described above. Also, as described above, to observe an award the case must have failed to settle and the plaintiff must have won the case. To account for the selection effect we estimate the award at trial using inverse Mill's ratios generated from the settlement and win equations.
Results from the Award Equation
Our discussion of the results will focus on a few illustrative variables rather than pedantically mentioning each in turn. The dependent variable is the natural log of the total award. All non-dummy variables are also in natural logs.
The injury variables are significant and of the expected sign. For comparison purposes, the mean dollar award conditional on winning is $599,000 while the median dollar award is $48,604 (the exponential of the mean log award is close to the median dollar award The greater the local poverty rate the higher the award, holding all else equal.
The poverty variable is highly statistically significant (p=0.00001) and also economically meaningful. Moving a case from a county with an average poverty level to a county with a poverty level one standard deviation above the mean raises the expected award by 5% (about $32,500 at the mean). Since the distribution of poverty is highly right skewed it would not be difficult in most states to find a county with a poverty level two or three times higher than the mean.
The legal variables are not all significant or of the expected sign. Weakening the joint and several rule appears to have no effect on awards. Caps on damages due to pain and suffering reduce awards on average by 32%. We expected Collateral Sources and Evidence Standard to have negative signs but they are both statistically significant with positive signs, they raise awards by 36% and 24% respectively. States with larger awards may be more likely to weaken the collateral sources rule and enact evidence standards. Endogeneity problems may thus prevent accurate estimation of the effect of these variables in a cross-section regression. (Since we include the legal variables only in order to control for factors, other than electoral systems, which cause differences in awards across the states the difficulty in interpretation is not material to our primary results.) As expected, caps on punitive damages reduce awards (by 28%) as do bifurcated trials (-6.8%).
Our primary hypothesis concern the electoral variables, Partisan Out, Partisan In, In Table 6 we tests the robustness of the partisan electoral effect. In column one we run the same regression as earlier but without any selection effects (for clarity we present only the electoral variables). We find that awards against out-of-state businesses are 31% larger in partisan than in non-partisan states (e .6794499-.409429 -1). The difference is statically significant at the just over 1% level (F[1,29212] =5.4965, p=.0191).
Since the partisan electoral effect is robust to the exclusion of selection effects none of the details of our estimation technique, such as our creation of the expected award variables, are driving our results.
As a second robustness test we add state specific fixed-effects to the win and award equations. Award and win rates do appear to vary somewhat across the states but the variation is orthogonal to the electoral variables. In this regression we estimate that awards against out-of-state businesses are 30% greater in partisan than in nonpartisan states (e .70156-.43537 -1). The difference is statistically significant at the just over 1% level (F[ 1, 29167] = 5.4190, p = 0.0189).
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The reference case in our earlier regressions was a non-business case. The partisan electoral effect is estimated on the basis of cases with business defendants because only in these cases can we easily identify in-state and out-of-state defendants.
We include non-business cases in our regressions because we are interested in the coefficients of some non-electoral variables like poverty and because the inclusion of 
Diversity of Citizenship Cases
The Constitution (Art. III, Sec. 2(1)) gives the Federal courts the power to decide controversies between citizens of different states. Historically, Federal diversity jurisdiction was supported by out-of-state businesses who feared they would be disadvantaged in pro-plaintiff/pro-debtor state courts (Friendly, 1928) . Today lawyers continue to cite out-of-state and anti-business bias as one reason for removing cases to Federal court (Miller, 1992 require that the plaintiff be suing a citizen of another state. In addition, in order to bring a diversity case to Federal court, the plaintiff must claim damages of at least $50,000 (the minimum amount in controversy). Other differences in the sample of cases going to Federal court may be unobserved. Furthermore, we have to be careful to allow 29 The state level fixed effects made it very difficult to compute the heteroscedastic consistent varcovariance matrix so we relied for this F-test only on OLS standard errors. 30 The definitive source for diversity of citizenship law is Wright (1994) . Posner (1996) and Lieberman (1992) give short overviews. settlement behavior to differ in the two samples. Posner (1996) suggests, for example, that the Federal courts are more predictable than the state courts. If the variance of the outcome is lower in Federal courts then, ceterius paribus, the probability of settling should be higher and thus a different sample of cases go to trial in Federal courts than in state courts.
Our strategy for controlling for these issues is twofold. Most importantly, we do not directly compare state cases and Federal cases. Instead we follow our earlier differences in differences methodology. We compare awards in cases where Federal the State difference should be much larger than the Federal difference. The advantage of the differences in the differences method is that it measures exclusively the partisan election effect, thus controlling for any other differences in Federal and state cases.
The second part of our strategy for controlling sample selection problems uses the Heckman (1979) two-step method also discussed above. Essentially we add another level of selection, the forum choice, to our earlier model. The sample of cases is all cases involving out-of-state businesses. Each of these cases could potentially go to either Federal or State court. As noted above, the plaintiff must claim at least $50,000 in damages. In our sample this constraint is unlikely to bind since $50,000 is low relative to the mean amount-awarded which is just under 1 million dollars. (Furthermore, the plaintiff need only claim $50,000, the plaintiff is not penalized if the actual award is less than $50,000.) A Probit is used to estimate the determinants of going to Federal court.
A settle, win, and award equation is estimated for cases which go to Federal court and a settle, win, and award equation is estimated for cases which go to State court. Thus, we allow for different settle, win, and award decisions in the two samples. To control for unobserved variation in the forum choice, settle, and win equations which might be correlated with the error in the award equation we compute forum, settle and win inverse Mill's ratios which are included as explanatory variables in the award equations. Figure   4 summarizes our estimation procedure.
As before, functions of the expected award and the expected probability of winning will be key explanatory variables in the settlement equation, thus the model is estimated in two stages.
The Forum Choice Equation
What determines whether a case is taken to Federal or state court? Initially, it is the plaintiff who decides the forum in which to sue, but if the plaintiff files in state court and diversity exists the defendant may remove the case to the Federal courts.
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Unfortunately, plaintiff and defendants have opposing interests and we do not have data on whether a case was initially filed in Federal court or removed to Federal court.
Nevertheless, diversity law and economic theory suggest some variables which could be significant predictors of forum choice.
In cases involving multiple defendants (or plaintiffs) diversity must be "complete"
to exist. The plaintiff may sue N defendants, for example, and so long as one of the defendants resides in the same state as the plaintiff diversity does not exist. 33 Thus, the plaintiff in a product liability case may be able to avoid removal to the Federal courts by suing a local distributor in addition to the manufacturer of the product. 34 Furthermore, every defendant must join in a notice of removal; if even one defendant prefers to litigate in state court removal will not occur. We expect, therefore, that the greater the number of defendants the lower the probability of going to trial in Federal court.
We expect that both the defendant and the plaintiff will prefer a shorter time to trial. It is sometimes asserted that defendants prefer longer times to trial in order to delay costly judgements. The assertion makes little sense if judges and juries increase 31 To remove a case to Federal court the defendant must file a notice of removal within 30 days of receiving the plaintiff's complaint (Wright 1994, 241) . 32 The defendant's right to remove is statutory but well accepted. It is possible for a case to be remanded to state court but only if the case was improperly removed. 33 For purposes of diversity, a corporation is said to reside in the state(s) in which it is incorporated and the state in which it has its principal place of business (if these are different states). 34 Defendants, of course, may argue that the plaintiff has sued some defendants fraudulently. A fraudulent joinder will not defeat diversity. Pete Rose, for example, could not avoid the federal courts by suing the Cincinnati Reds in addition to Bart Giamatti, the Commissioner of Baseball (see Rose v. Giamatti, D.C. Ohio 1989, 721 F. Supp 906) . Giamatti was thus able to remove the case to Federal court where he thought local bias in favor of Rose would be less prevalent. Similar devices may be employed on the plaintiff's side. In a class action suit, for example, citizenship is determined by the named representatives of the class so careful choice of representatives may create or defeat diversity. Wright (1994) discusses many other ways to game the system. judgements by foregone interest (the argument also ignores the higher costs of longer times to trial). Miller (1992) in fact finds that both defendants and plaintiffs cite faster court processes as positive reasons for choosing one forum over another, the only exceptions being solo practitioners who must juggle several cases at a single time. In the analysis above we used a duration model to create for each state case an expected time to trial. We run the same model on the Federal data to create an expected time to trial in the Federal courts. Using the state and Federal models we create for each case an expected time to trial if the case goes to Federal court and similarly if the case goes to state court. Subtracting the expected Federal from the expected state time gives us the Time Difference. We expect that the larger is Time Difference (i.e. the greater the time-advantage of the Federal court) the more likely it will be that a case will go to Federal court.
In addition to the number of defendants and the difference in the time to trial we include in the forum choice probit-regression the case type variables, product liability, medical malpractice, auto, and premises liability. Results are presented in Table 8 . All of the explanatory variables are statistically significant at the greater than 1% level. As expected, the greater the number of defendants, the lower the probability of going to Federal court. An extra defendant lowers the probability of going to Federal court by 8% (evaluated at the mean). Also, the longer the state time to trial relative to the Federal time to trial the more likely a case is to go to Federal court. On average, the same case is dispensed with 18% faster in Federal court than in state court (the mean case in this sample takes 684 days to come to trial in Federal court and 839 days to come to trial in state court). If expected times to trial were the same in Federal and state courts the percentage of cases in our sample going to Federal court would fall from 36% to 16%.
Speedier dockets are thus one of the most significant advantages to the Federal courts.
We are primarily interested in the award equations and in particular we wish to compare (Partisan-Non Partisan) State and (Partisan-Non Partisan) Fed . 35 We define In Table 9 we perform two robustness tests. The diversity jurisdiction regressions have much smaller sample sizes than our earlier cross state regression.
Some of the regression coefficients in the diversity regressions are clearly not good estimates of the population parameters. The coefficient on Medical Malpractice in the state diversity regression (SA), for example, is 11, much larger than in the state regressions and far larger than is reasonable. The estimate is, of course, appropriate for the sample but there are only 17 medical malpractice trials in the state diversity regression and it so happens that these few trials resulted in large awards which are not representative of the population. We are almost entirely interested in the coefficient on Partisan, however, so imprecision in the estimation of control variables is not necessarily disturbing. To improve efficiency, however, we performed the following analysis. We restricted the beta coefficients in the diversity jurisdiction equation to have the same values as is in the earlier state regression with the exception of the endogenous sample selection parameters, a constant, and Partisan which were left unrestricted. If the beta coefficients from the state regression -which are well estimated because of the large sample size -are better estimates of the true betas than the unrestricted betas from the small-sample diversity jurisdiction equation then imposing these restrictions will improve the efficiency of estimation of the unrestricted parameters. Results on Partisan from the restricted regression are also presented in column 1 of Table 9 . Partisan has a the injury occurred is the law to be applied. Since the vast majority of personal injuries occur in the state in which the plaintiff resides the traditional rule strongly suggests that the law of the state in which the trial takes places is the ruling law. Observers of the judicial process have long argued that Federal circuit courts differ in their interpretations of the law (for a review see Rowland and Carp (1996) 
Conclusions
Judges respond to incentives just like other politicians. Understanding judicial behavior, therefore, requires an understanding of incentive structures. In 10 states, judges are elected on competitive partisan ballots. Partisan elected judges must cater to their constituents and they must raise campaign funds in order to get elected. The variance of judicial award decisions may also be larger in partisan elected states (causing an increase in mean awards since awards are bounded below by zero). We however, is the place of the injury (and also the residence of the parties to the dispute). For more details see Posner (1998) and the Restatement (Second) of Conflict of Laws. 37 As was noted earlier, since tort trials in both state and federal courts are primarily before juries our failure to find a partisan electoral effect in the federal data suggests that judges not juries are responsible for the state effect.
hypothesized that these forces would increase awards in partisan elected states relative to other states, particulary awards against out-of-state businesses. The evidence, both from the cross-state regressions and from diversity of citizenship cases, strongly supports the partisan election hypothesis. In cases involving out-of-state defendants and in-state plaintiffs the average award (conditional on winning) is $362,988 higher in partisan than in non-partisan states; $230,092 of the larger award is due to a bias against out-of-state defendants and the remainder due to generally higher awards against businesses in partisan states.
Awards might be higher in partisan elected states because of differences in the law in those states or because of differences in the judicial incentive structure (of course these possibilities are not exclusive, differences in the law could be caused by differences in the incentive structure.) To test these alternative possibilities we compared awards in cases decided by unelected, lifetime-tenured Federal judges with awards in cases decided by state judges, when both apply state law. More precisely, we compared the difference in awards in partisan and non-partisan states in cases decided by Federal judges with the difference in awards in partisan and non-partisan states when cases were decided by state judges. We found that awards were higher in partisan elected states only when the cases were decided by state judges. Our evidence suggest, therefore, that the primary reason awards are higher in partisan elected states is not differences in law across the states but rather that partisan elected judges decide cases differently than judges selected in other ways. .5 *** Significant at the .01 level Note: In the total awards regression awards are expressed as differences from the average non-business award (constant). In the median and 75 th percentile columns the awards are expressed as exact values, not as differences from non-business cases. OLS standard errors are in parentheses in the total award column. Number of observations in each category are in square parentheses in the other columns. nb: The p-values in the median and 75 th percentile columns were calculated using the bootstrap method. Significant at the greater than .1 level Significant at the greater than .05 level * Significant at the greater than .01 level LS corrected standard errors in parentheses. ) Non Partisan In was suppressed in the business cases only regression to prevent perfect collinearity with the tercept. ) OLS standard errors were used in this regression (see text). Figure Four 
